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ALBANY, May 13, 1899 





Curvent Vopics. 
T HE City Club of New York is under- 
stood to have prepared a bill for intro- 


to prevent the levying of political assess- 
ments upon candidates for judicial offices. 
The bill makes it a felony for any political 


assessments from such candidates, or for the 
latter to contribute 
funds. The 
Mazet committee 


to political campaign 


revelations before the 
prove the 
some legislative action that will wipe out this 
abuse. 


Croker 


recent 


necessity for 


According to the statements of Mr. 
retired Court 
judges, made before the committee referred 


and two Supreme 
to, the price of these nominations in the city 
of New York ranges from $7,000 to $10,090. 
The New York Commercial Advertiser truly 
says: 

“ Nothing more conducive to demoraliza- 
tion of the bench can be imagined than such 
a system. It is a temptation for judges to 
recoup themselves in the discharge of duty, 
and this temptation is the stronger because 
judges are often called on to decide fine 
points of law in important cases where hon- 
est division of judicial opinion may exist. 
Corrupt judges could easily recoup them- 
selves in such cases and the general public 
not be able to discover anything dishonest in 
That the bench in this State 
has been as free from corruption as it has 
Vor. 59 — No. 19. 


their action. 


o 
| 
| 


: evade it. 





shows the force of tradition among judges 
that the judiciary should avoid every appear- 
ance of dishonesty.” 


It may be doubted whether the proposed 


, law would, if passed, put a stop to the demor- 
alizing and corrupting practice of assessing 
| judicial candidates, for it probably could be 


easily evaded if there was a disposition to 
lor example, as our contemporary 


| points out, such a provision of law could 
| hardly prevent friends of judicial candidates 
| from contributing to campaign funds, or a 
es political organization or leader from solicit- 
| ing contributions from these friends of politi- 


cal candidates. But the passage of some 


| such law as that proposed by the City Club 
' would at least put a stop to the open sale of 
| judicial nominations, and that would be a 


gain. We are not in favor of the policy 


which is advocated in some quarters of sub- 


_stituting an appointive for an elective judi- 
duction at the next session of the legislature | 


ciary. Under the elective system, to which 


| this State has adhered for very many years, 
the results on the whole have been very satis- 
| factory, but that there ought to be no such 
organization or leader to solicit or. receive | 


thing as the assessment of judicial candi- 


dates, if the purity of the bench is to be 


maintained, is ,a_ self-evident proposition. 


The judicial ermine can hardly remain long 


unsullied if the vacant places are to be put 
up at auction and sold to the highest bidder, 
and a determined effort should be made to 
prevent the evils referred to before advocat- 
ing a change of system. 


Corresponding Secretary L. B. Proctor, 
of the New York State Bar Association, has 
received many letters of congratulation upon 
his article entitled “ The Practical Utility of 
Bar Associations,” which was published in 
the ALBpAny Law JourNAL of the 2oth ult. 
Though not written originally for publica- 
tion, but in response to the urgent request 
of many prominent members of the Louis- 
ville (Ky.) bar, it so admirably states the 
arguments against. as well as the reasons for 
the existence of bar associations that it has 
assumed far greater importance and com- 
manded much wider perusal than was ever 
contemplated by its author. One prominent 
jurist in New York City writes that the 
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production, while it may not convince ali 
opponents of bar associations of the unreas- 
onableness of such opposition, will certainly 
elicit their admiration. 


The enactment by the legislature of New 
York of the so-called Ford Franchise Tax 
Law was without doubt one of the most im- 
portant acts of the legislative body which 
has recently concluded its labors. It is a 
new departure in the history of taxation in 
this State. Heretofore franchises have been 
practically exempt from taxation, although 
assessed as part of the capital stock of cor- 
porations, but hereafter, if this new law shall 
be found to be constitutional, they will be 
assessed as real estate. The text of the act 
is as follows: 


Section 1. Subdivision 3 of section 2 of the tax 
law is hereby amended to read as follows: 

“Third. The terms ‘land,’ ‘real estate’ and 
‘real property,’ as used in this chapter, include 
the land itself. above and under water, all build- 
ings and other articles and structures, substruc- 
tures and superstructures, erected upon, under or 
above, or affixed to the all wharves and 
piers, including the value of the right to collect 
wharfage, cranage or dockage thereon; all bridges, 
all telegraph lines, wires, poles and appurtenances: 
all supports and inclosures for electrical conduc- 
tors and other appurtenances upon, above and 
under ground; all surface, underground or ele- 
vated railroads, including the value of all! fran- 
chises, rights or permission to construct, 
maintain or operate the same in, under, above, on 
or through streets, highways or public places; all 
railroad structures, substructures and superstruc- 
tures, tracks and _ the thereon; branches, 
switches and other fixtures permitted or author- 
ized to be made, laid or placed in, upon, above or 
under any public or road, street or 
ground; all mains, pipes and tanks laid or placed 
in, upon, above or under any public or private 
street or place for conducting steam, heat, water, 
oil, electricity, or 


same, 


iron 


private 


any property, substance or 
product capable of transportation or conveyance 
therein or that is protected thereby, including the 
value of all franchises, rights. authority or permis- 
sion, to construct, maintain or operate in, under, 
above, upon or through any streets, highways or 
public places, any mains, pipes, tanks, conduits or 
wires, with their appurtenances, for cond ct'n* 
water, steam, heat. light. power, gas. oil or other 


substance, or electricity for telegraphic. telephonic | 


or other purposes; all trees and underwood grow- 
ing upon land, and all mines, minerals, quarries 





and fossils in and under the same, except mines 
belonging to the State.” 

Sec. 2. This act shall take effect immediately. 

Just what the effect of this enactment wil] 
be is greatly puzzling even the experts. That 
all forms of private property should be made 
to bear their just share of the public burdens 
is a proposition to which all will give instan: 
assent; but whether the Ford law provides 
the best method of reaching this form of 
property is not easy to say at this time. The 
decision of the tax commissioners of the city 
of New York not to apply the tax provided 
in the new law to this vear’s assessment 
seems to us eminently wise, for even if it 
were not to be passed upon by the courts 
important questions are certain to arise in 
the administrative interpretation of the 
What is greatly needed is to bring the 
ation of franchises into harmonious and 
equitable relations with other taxation. We 
entirely agree in the view that before any 
more ‘ax laws are placed upon the statute 
books, the legislature should have in its pos- 
session the report of the commission s9on to 


law. 
‘ax- 


be appointed for the purpose of studying 
exhaustively the whole question of taxation 
in this State. 
revision, 


The great desideratum is the 


simplification, consolidation and 


unification of our tax laws. Haphazard in- 
troduction and-pressing of tax measures by 
rival reformers, and the passage of one or all! 
under ‘the well-known high pressure of the 
closing days of a session, cannot in the 
nature of things be productive of such results 
In the mean- 
time the passage of the Ford bill is alto- 
eether likely to be the means of arousing 


as are desired by the people. 


ceneral interest in the question of taxation. 
as well as in getting from the highest court 
a decision as to certain constitutional ques- 
tions. Fortunately, there is no pressing 
necessity from a fiscal point of view for the 
enactment in haste of such an important bill, 
and the decision to allow it to remain dor- 
mant for the present is in all respects wise 
and proper. 


Edward Atkinson, of Boston, is eniov- 
ing (?) a great deal of unenviable notorietv 
just now. He has become so thoroughly 
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convinced that the policy of the United 
States with reference to the Philippines is a 
terrible mistake, and, if persisted in, such a 
menace to our free institutions, that he has 
conceived it to be his duty to write and dis- 
tribute much literature on the subject. This 
literature has taken the form of pamphlets, 
which he has sought to place in the hands of 
leading writers and thinkers in this country, 
and had been preparing to send to our 
soldiers in the Philippines, until the mails 
were closed against them by the postmaster- 
general. Opinion in the United States seems 
to be somewhat sharply divided upon the 
question whether in thus acting Mr. Atkin- 
son has gone beyond the limit that the law 
in this country allows to a citizen. Some 
extremists would have no serious objections 
to hanging him for treasonable and seditious 
utterances, and we regret to observe that 
not a few reputable newspapers have encour- 
aged such views. It seems to us that, how- 
ever people may differ from the views enter- 
tained and expressed by Mr. Atkinson in his 
rather lurid pamphlets, he has a perfect right, 
unless our boasted free speech is a delusion 
and a snare, to speak or write those views as 
often as he may see fit, but when he attempts 
to send his literature to our soldiers in the 
Philippines, with a view of fomenting dis- 
sensions in the ranks, and urging them to 
demand their immediate discharge accord- 
ing to the strict terms of their enlistment 
(peace between the United States and Spain 
having been now formally declared), he is 
going beyond legitimate rights. It 
should not be forgotten that the Philippines 
are under military rule, and that the Atkin- 
son pamphlets are calculated to undermine 
military discipline, if not to incite to mutiny 
and treason. Being perhaps properly classed 
as “contraband of war,” these documents 
are rightly thrown out of the American 
mails. This, it seems to us, is as far as the 
government ought to go. It has been said 
truly, that attempts to deal with seditious 
words, spoken or written, as criminal, never 
have succeeded in this country; the spirit of 
the constitutional definitions of treason 
limits it to physical acts. The proper pun- 
ishment for such acts as Mr. Atkinson has 


his 


| 
\ 


been guilty of is public contempt, of which 
he seems to have obtained already a very 
large share. 


It has long been a well-established prin- 
ciple in the law of landlord and tenant that 
where a tenant for a definite term holds over 
after the expiration of his term, the landlord 
may treat him either as a trespasser or as a 
tenant for another year, and collect the rent 
accordingly. But is this an arbitrary rule 
without exceptions? The effect, for exam- 
ple, of the sickness of the tenant, rendering 
it impossible for him to vacate the premises 
on the date agreed, brings up a mooted ques- 
tion, as to which the courts are by no means 
agreed. On this particular point a recent 
adjudication of the New York Court of Ap- 
The 
action was that of Herter, respondent, v. 
Mullen, appellant, decided April 18, 1899, 
and was brought to recover rent alleged to 
be due upon the lease of certain premises 
for the month of May, 1895, and the follow- 
ing months of that year. The lease was exe- 
cuted in March, 1894, and was to terminate 
in one year from the first of May following. 
The defendants, who were the tenants under 
the lease, vacated the premises on May 15, 
1895, but as it was claimed that they held 
over after the expiration of the lease for 15 
days, it was held that they were liable for the 
rent for another year, and the plaintiff recov- 
ered for the seven months of the year that 
had elapsed before the commencement of the 
action. The rent, by the terms of the lease, 
was payable monthly, and the court directed 


peals is of considerable importance. 


a verdict for the plaintiff for $558.63, being 
the stipulated rent for the seven months, with 





interest. The defendants alleged that they 
had notified the plaintiff in the month of 
February preceding that they would not 
take or keep the house for another year after 
May 1, 1895; that after this notice the plain- 
tiff was permitted to show the premises to 
persons wishing to hire or purchase them, 
and to place upon the house the usual notice 
that it was to let; that the defendants moved 
from the house with all their property and 
belongings, and that of the family, or? the 
1st day of May, 1895, before the lease ex- 
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pired, except from the bedroom where their | 


mother was confined by a dangerous illness | 
until the 15th of May following, when she ° 


was removed and the premises wholly va- 
cated, and that they were forbidden by the 


physician in charge from moving or disturb- | 


ing the mother during the fifteen days, and 
were informed by him that it would imperil 


! 
' 
| 
! 


her life if an attempt was made to remove , 


her. The Court of Appeals reversed the 


closely divided, O’Brien, Martin, Parker and 


Haight for reversal, and Gray, Bartlett and | 


Vann for affirmance. O’Brien, J., who wrote 
the prevailing opinion, laid down the propo- 
sition that an act which might ordinarily 
constitute a trespass, when done or com- 
mitted intentionally or voluntarily, cannot 
always be such when done or committed in- 
voluntarily, and that the mere fact that the 
tenant or some member of his family is 
obliged to remain in a room in the house 
after the expiration of the demised term may 
not necessarily amount to trespass. Whether 
it does or not must depend upon the circum- 
stances. If the tenant is detained there by 
the act of God or of some superior legal 
power, or some unavoidable necessity, he is 
not ordinarily deemed to be a_ trespasser. 
In this case the right of the landlord to col- 
lect rent for the second year did not depend 
upon any express contract or covenant, but 
rested wholly upon the legal implication de- 
rived from the wrongful act of the tenant in 
holding over, and if that act was not in fact 
wrongful, but under the circumstances ex- 
cusable, then there was no basis for anv im- 
plied promise or agreement. Assuming that 
if the tenant or some member of his family 
should die on the last day of the term. the 
court thought it would hardly be contended 
that the continued occupation of the house 
for a few days during the funeral would 
amount to a wrongful holding over within 
the meaning of the law, for such an inter- 
pretation of a principle of the common law 
would shock not only our sense of justice. 
but every feeling of decency and humanity 
The ease at bar was held to differ from that 
only in degree. 


Gray, J., in the course of his dissenting 
cpinion, said: “ This is in no sense to be 
considered like a case where performance of 
a condition is prevented by the act of God; 
nor one where the discharge of an obliga- 
tion was not fully intended by the parties. It 
is simply that of a contract which, by its 
terms, gave the occupancy and use of the 
premises of the owner for a specified term 


/ and under specified conditions, which fixed 
judgment and granted a new trial, although 


the rent to be paid and which contained the 


| covenant of the lessee to quit and surrender 





the premises at the expiration of the demised 
tern. The distinction is well settled between 
an obligation or duty imposed by law and 
that created by covenant of the party. In the 
former case, if the party is disabled from per- 
forming, without any default of his own, the 
law will excuse him. [Illustrations of this are 
where waste to a tenant is caused by its 
destruction by tempest or by enemies; or 
where the contract is for personal services 
and the condition of continued existence is 
raised by implication. But where the party 
creates a duty by his own contract, he is 
bound to make it good, notwithstanding any 
accident, by inevitable necessity, because he 
might have provided against it by his con- 


tract (2 Wm. Saunders, 422, note 2; 21 Pick 


417, 441: 47 N. Y. 62, 64).” 


A copyright decision which is not without 
interest on this side of the ocean was ren- 
dered on the roth ult., by the English High 
Court of Justice, Chancery Division, by 
Sterling, J. The action was for alleged in- 
fringement of copyright, the acts 
plained of being the sale by the defendants 
Whight and others, of perforated sheets of 
paper for use in an instrument called “ The 
FEolian.” This instrument, while externally 
resembling a piano, is a wind instrument 
worked mechanically, but furnished with 
stops, swells and pedals, effecting changes of 
time and expression. The sheets, in the 
form of rolls, were placed in the instrument 
so that whenever a perforation passed under 
a-particular pipe or reed the appropriate note 
was sounded. The plaintiffs, one Boosey 
and others, were the owners of the copy- 


com- 
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right in the music of certain songs known 
as “My Lady’s Bower,” “Tne Better 
Land” and “ The Holy City,” wiicu songs 
were reproduced upon the Atolian, On cer- 
tain of the rolls were printed words whicu 
were found in sheets of music published by 
the plaintifts, such as andante, moderato, 
piano, crescendo, indicating the pace and ex- 
pression at and with which the music shouid 
be played, and intended tor the guidance of 
the player. ‘Lhe skill of the player appeared 
mainly to consist in availing himseif of these 
aids to produce the best effects. Sterling, J., 
was of opinion that the rolls referred to 
really formed part of a machine, and that the 
legislature in passing the Copyright Acts 
had shown no intention to 
such mechanism. 


interfere with 
It was therefore held that 
the Copyright Act of 1842, fairly construed, 
did not prevent the defendants from making 
or selling the rolls so far as they were per- 
forations; but that in adding to them words 
taken from the plaintiffs’ music sheets, for 
the purpose of indicating to the player the 
pace and expression, they had gone beyond 
their rights, and so far there must be an in- 
junction against them. 


Hotes of Gases. 


Criminal Law — Pardon — Appeal. —In Man- 
love v. State, decided in the Supreme Court of 
Indiana, in March, 1899 (53 N. E. R. 385), it was 
held that where one, pending appeal from a judg- 
ment of conviction, accepts the governor's pardon, 
he is not entitled to review that part of the judg- 
ment assessing a fine and costs against him, the 
acceptance of a pardon being an admission that he 
was rightly convicted. The court said: 

Appellant was convicted of seduction, and sen- 
tenced to the reformatory. The attorney-general, 
by verified motion to dismiss, shows that appellant, 
since taking this appeal, has married the complain- 
ing witness, and accepted the governor's pardon, 
conditioned on good behavior. Appellant admits 
these facts, but contends that he is entitled to a 
review of the proceedings because that part of the 
judgment which assesses a fine and costs against 
him remains in force. A party may not accept a 
benefit based on the legality of a judgment, and 
thereafter be heard to complain that the judgment 
is erroneous (2 Enc. Pl. & Prac. 173-182, and 
cases cited: Glassburn v. Deer, 143 Ind. 174, 41 





N. E. 376; McGrew v. Grayston, 144 Ind. 165, 41 
N. &. 1027). In Garner v. Garner (38 Lud. 139) 
appeliant was deiendant in divorce proceedings. 
Judgment for divorce, alimony and cosis was ren- 
dered against him. Atter judgment, beiore appeal, 
he married another. His remarriage was shown 
in a motion to dismiss. He insisted that he had 


i the right to have the judgment reviewed so far as 


This court 
expressed the opinion that, “ having availed him- 
seli of the benefits of the judgment, he must bear 
its burdens.” In the similar case of Stephens v. 
Stephens (51 Ind. 542), the court said: * By his 
marriage after his divorce, in contemplation of law 
he admitted that he was legally divorced from his 
former wiie.”” The pardon did not relieve appel- 
lant of the judgment far costs. They are a debt 
for which he remains liable to officers and wit- 
(Smith v. State, 6 Lea, 637; Ex parte Pur- 
cell [|Ark.], 31 S. W. 738; Ex parte Gregory, 56 
Miss. 164). But they were assessed as part of the 
judgment, which was based on a verdict of guilty. 
The assignments of error challenge the correct- 
ness of the judgment as an entirety. On a new 
trial appellant might interpose his pardon and his 
marriage (State v. Otis, 135 Ind. 267, 34 N. E. 
954). It would be beyond the power of the State 
to force him to meet the information on its merits. 
The substantial element of the controversy has 
been eliminated. The question of appellant's lia- 
bility to fine and costs cannot be reached except 
by overturning the judgment as a whole. He 
may not so attack the judgment, because, by ask- 
ing and accepting executive clemency, he said, in 
effect, that he was rightly convicted. He may not 
admit guilt to escape imprisonment, and at the 
same time protest innocence to avoid payment of 
fine and costs. 


alimony and costs were concerned. 


nesses, 


Master and Servant— Assumption of Risk. — 
In Hutchinson vy. Charles F. Parker & Co., de- 
cided by the Appellant Division of the New York 
Supreme Court, Fourth Department, in March, 
1899 (57 N. Y. Supp. 168), it was held that a la- 
borer employed in leveling the bottom of a canal 
after it has been blasted, who knows that charges 
used in the blasting are often left unexploded, 
assumes the risk of injury from an explosion of 
such a charge. The court said in part: 

The learned counsel for the plaintiff calls atten- 
tion to Kranz v. Railway Co. (123 N. Y. 1, 25 N. 
E. 206). We think that case differs from the one 
in hand. There a trench was opened for the pur- 
pose of receiving laborers, and the intestate occu- 
pied that trench by direction of the defendant or 
its servants; and as that trench was not so con- 
structed as to be safe, it was held that the intestate 
had a right to assume that it had been made safe. 
and that whether the defendant, upon the facts dis- 
closed in that case, had been guilty of negligence, 
was a question of fact which should have been sub- 
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mitted to the jury. The evidence in this case 
would not warrant a finding that the defendant 
had not exercised such care and caution as a pru- 
dent man would take for the safety and protection 
of his own person (Kuhn v. Railroad Co. 77 Hun, 
389, 28 N. Y. Supp. 883; Scherer v. Manufacturing 
Co., 8 Hun, 37, 33 N. Y. Supp. 205). The plain- 
tiff knew he was in a hazardous business, and, had 
he exercised greater care and caution, it is quite 
apparent that the injuries which he received might 
have been avoided. As we have before said, he 
assumed such risk as was fairly incident to the 
business in which he was engaged (Crown v. Orr, 
140 N. Y. 450, 35 N. E. 648; Huda v. Glucose Co., 
154 N. Y. 479, 48 N. E. 897; Knisley v. Pratt, 148 
N. Y. 372, 42 N. E. 986; Graves v. Brewer, 4 App. 
Div. 330, 38 N. Y. Supp..566; Renninger v. Rail- 
road Co., 11 App. Div. 568, 42 N. Y. Supp. 813). 


— 


Negligence — Obstruction in Street. —In 
Thomas v. Consolidated Traction Co., decided by 
the Supreme Court of New Jersey, in ‘March, 1899 
(42 Atl. R. 1061), the following is from the official 
syllabus: 

While a street car company has the right to 
place a pile of car track rails upon the street, tem- 
porarily, for its use in reconstructing or repairing 
its car track, yet it is bound to the duty to exer- 
cise reasonable care to guard the public using the 
street against the danger arising from the rails so 
placed upon the street, and in the night-time to 
place a guard or signal of warning to persons 
using the street; and this duty exists whether the 
pile of rails be placed in the gutter of the street 
or in some other portion thereof. 

Where the plaintiff, in the night-time, had come 
from a house on the street, and was endeavoring 
to cross over the curb and street to board a street 
car, and in doing so stumbled and fell upon a pile 
of stret car rails placed in the gutter or alongside 
the street over which he was crossing in order to 
take the car, the pile of rails extending a few 
inches above the curb, there being no signal of 
danger or guard placed there to warn the plaintiff 
of the existence of the pile of rails at that place. 
and the street lamps or lights being at some dis- 
tance away up and down and across the street, 
and, under the evidence, it being a matter of fair 
controversy whether the rails could be seen by the 
pialntiff in the exercise of ordinary care in passing 
cver the gutter or side of the street, a case is pre- 
sented which calls, as matter of fact, for a deter- 
mination by the jury whether the defendant 
company, which placed the pile of rails in the gut- 
ter, had exercised reasonable care to protect the 
plaintiff from the injury arising to him by reason 
of his fall, and, also, whether the plaintiff himself 
had exercised reasonable or ordinary care in pass- 
ing over the street to reach the car. 





NATURAL LAW VERSUS STATUTORY 
LAW.* 


IJ\HLERE is a popular saying among lawyers that 

* dishonest men are not made honest by legal 
enactment.” This amounts to an admission that 
the legislation which is embodied in our criminal 
and penal codes is not curative of the ills against 
which it is aimed. But who has ever heard it 
stated by physicians as an accepted maxim that 
medical treatment cannot make a sick man well? 
Here, then, we have a very striking difference in 
the belief of two learned professions in the eflicacy 
of their respective therapeutics applied to their re- 
spective fields of work. Nor is the absence oi faith 
in the curative properties of our criminal and penal 
legislation confined to the legal profession. It 
also extends both to the masses, which look with 
unscientific but common-sense eyes upon the gen- 
eral results, and to the trained penologist and 
criminologist who investigates with scientific accu- 
racy the individual cases. As a natural result the 
lawyer nowadays is looked upon rather as a man 
of good business ability and shrewdness, than as 
a man of learning, while the physician still repre- 
sents, even to the skeptical, a scholar who must 
keep abreast with the progress of 
thought. 

It is my purpose to endeavor to find a cause for 
this ‘“ bankruptcy of faith” in the efficacy of our 
criminal and penal legislation, and to point out 
some of the remedies which have been suggested 
as a means of restoring, or rather of creating, a 
new prestige for criminal law. 

Now, on careful and impartial examination it 
will be found that the besetting sin of our criminal 
jurisprudence is that it looks rather to the past 
than to the present and future. Venerability is its 
pride, stare decisis its demigod. It is conservative 
almost to the point of stagnation. Juridic science 
among us is really not a science, or, more cor- 
rectly, its method is not scientific. In scientific 
research we first examine an infinite number of 
facts and phenomena, and distil therefrom the con- 
stant element which underlies them all, and upon 
this we frame or deduce a law or principle which, 
on the assumption of the uniformity of nature, will 
fit all future cases of like phenomena. In our 
juridic science, however, this principle of uniform- 
ity and general application is practically lacking. 
For although, in theory, the opinions of the highest 
court are binding on itself and on all lower tri- 
bunals, yet by subtle distinctions a constant over- 
ruling takes place uniformity. 
Furthermore, the scientific method is reversed, 
inasmuch as our courts propound principles and 

t the cases to them, so that the question is not 


scientific 


which destroys 


* Paper read before the Society of Medical Juris- 
prudence, April roth, 1899. 
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whether the principle is right, but whether the 
case fits the principle. this method has engen- 
dered in our jurisprudence a sense of seli-sutti- 
ciency which tends to 
innovations 


maxe it intolerant of the 


which modern piogress has torced 


upon every branch of lian thought. If we bear 
in mind that criminal law is based on the study ot 
mental conditions and .mpuises, and that mental 
science has made immense strides in our day, the 
failure of criminal law tu keep up with such ad- 
must at 


vance inatter for serious 


tbolines 


once appear a 
consideration. has 
“An should draw its 


postulates and its legislative justifications from 


As Judge recently 


said, ideal system of law 


science. As it now is, we depend upon tradition 
sentiment, or the that we never 


thought of any other way of doing things, as our 


or vague lact 


only warrant for rules which we can enforce with } 


as much confidence as if they embodied a revealed 
wisdom ” (29 Am. L. R. 610). 

Let us now make a comparison between the 
method of study and research followed respec- 
tively by the two great professions of law and 
medicine, and we may thereby find an answer to 
the question asked at the beginning, why it is that 
medical science cures sick men, while juridic 
science fails to improve criminal men. 

Medical science is pre-eminently a positive sci- 
ence; it is the result of long and intelligent obser- 
vation of symptoms, of comparisons between 
healthy and diseased conditions of the animal body, 
of their external manifestations and their effect on 
the mind. It is based on the study of the cadaver 
and of the living body, of its anatomical structures, 
of its organs and their functions. Its therapeutics 
is the result of the observation of the effect of cer- 
tain conditions produced on the body by surround- 
ings, by treatment or by the administration of 
drugs in various combinations and amounts. 

All this was not done in a day, nor has medical 
science claimed infallibility. 
revised its decisions condemned its 
methods. It is not much to that the 
poisons of one age have been the cures of another. 

Compare now juridic science, basing its deci- 
sions on antiquated and discarded theories, cling- 
ing to unscientific dogmas, finding justice not so 
much in the appreciation of facts in a new and 
modern light, but in the decisions of judges, dead 
or living, whose claim to authority at times arises 
from the fortuitous circumstance of having occu- 
pied the bench of the highest tribunal of the land! 

The charlatans of the Middle Ages and the 
quacks of more recent times were oftentimes hon- 
est men, and, measured by the ignorance of their 
surroundings, they may even be called learned 
men. Yet do our modern physicians follow their 
prescriptions? What would we think, for example. 
if our typhoid patients were subjected to a twelfth 
or even an eighteenth century medical treatment? 
What would we think of a physician who persisted 


Indeed, it has often 
and 
too 


even 


say 





in treating appendicitis as old-fashioned intestinal 
inflammation on the ground that it was diagnosed 
as such by eminent doctors until recently? 

But the judges who sit in our courts have en- 
trenched themselves behind two ancient principles 
which rise up like a Chinese wall against progress 
and reform. “ Law is the perfection of reason,” 
they gravely tell us, and “the king, through his 
magistrates, can do no wrong!” Grant these 
premises and progress becomes an impossibility. 

Now, if there is one thing upon which all men 
must agree it is that “ at the foundation of law lies 
the nature of man.” In other words, in the for- 
mulating and interpreting of laws for the conduct 
of men, we must not study metaphysical abstrac- 
tions, but the man himself. As a matter of fact, 
our classic jurisprudence has studied the crime 
and practically failed to study the criminal. Espe- 
cially on its criminal side, it has revelled in phil- 
msophy and logic, preferring what is logically true 
to what is actually so, borrowing irom ethics and 
theology principles upon which ‘o build theoretic 
virtues and righteous modes oi living, and calling 
their infraction criminal acts. No wonder that 
dishonest men are not made hones: by cur penal 
provisions! No wonder that a learned justice 
asks, ‘‘ What reason of a different sort can any one 
here give for believing that half the criminal law 
does not do more harm than good?” (Mr. Justice 
Oliver Wendell Holmes in 29 Am. L. R. 610). 

It is not surprising that the legal profession, i:m- 
bued with a secular bias against innovations, 
should hold up its hands in horror at any proposi- 
tion embodying radical changes. “If you touch 
our courts,” cry the lawyers, “ you will destroy 
the bulwarks of our liberties; if you change our 
laws you will endanger our most cherished prin- 
ciples!’ But these are not arguments; they are 
the repetition of those wails of despair which well- 
meaning but narrow-minded men raised during the 
sotcalled conflict between science and religion. A 
scientific study of religion, they asserted, is not 
merely irreverent, but is destructive of faith. Yet 
religion came forth from the struggle arrayed in a 
whiter garment and not the less helpful because 
the better understood. 

Why should jurisprudence seek to avoid the 
light of science and cling to its ancient idols? 
Has it not had to admit some fearful mistakes? 
Did it not sanction breaking on the wheel and 
other tortures? Did it not put chains on poor, 
irresponsible lunatics not so very long ago? 

If the study of the criminal in the light of mod- 
ern discoveries should show that our juridic sys- 
tem has been, and is, the instrument of untold 
injustice and oppression, shall we still cling to it 
rather than admit our error? If it should appear 
that well-established legal dogmas have no support 
in fact, shall we still treasure them as the law of 
the land? Let it not be said of this age what has 
been aptly said of less enlightened ones, that 
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“the authority of law has at times, through his- 
toric anachronism, impeded the evolution of social 
justice,” and that “individual freedom has often 
found in ancient decrees, usages and institutions a 
harmful check” (T. Vignoli, Peregrinazioni Psico- 
logiche, p. 20). 

It is to the Positive School of Criminal Juris- 
prudence that the honor of having inaugurated the 
serious study of the criminal class from a scientific 
standpoint belongs. 

I am not here to defend its theories or to attack 
its critics, but merely to state its method of re- 
search and to describe its field of activity. As its 
name implies, it applies to jurisprudence the same 
method which has yielded such rich results in 
every other branch of knowledge —the positive 
method. Its aim is mot to study the crime as an 
abstract assumption or ethico-philosophical crea- 
tion, but to study the criminal as he is, not as he 
ought to be, and while not ignoring the aid of the 
student of ethics and religion, relying mainly on 
the help of the physician, the neurologist, the biol- 
ogist and the anthropologist. It does not study 
the criminal by comparing his impulses, acts and 
motives with an alleged perfect ethical standard, 
nor by measuring them by a variable juridic scale. 
Like the physician, the criminologist studies the 
cadaver and the living subject, observes, compares 
and classifies the differences, anatomical and func- 
tional, between the “ criminally healthy ” man and 
the “criminally diseased,’ or the mentally un- 
sound patient; he seeks for the signs, the stigmata, 
of degeneration, organic and functional, physical 
and psychical, biological, congenital, hereditary 
or acquired. He studies the development of crim- 
inal impulses from the brute to man, and endeav- 
ors to find their causes. And, finally, tabulating all 
these observations, he endeavors to distil there- 
from some norm or law, and proceeds to study 
the results of the application of various hygienic 
and medical treatments that may cure or improve. 
He does not isolate himself in his work, but asks 


. . . | 
the co-operation of the biologist, the anthropolo- 


gist, the neurologist and the sociologist, of any 
and all that will aid in solving the problems he is 
studying. 

In the past criminals were branded so that they 
should ever afterwards bear the mark of infamy; 
the criminologist of to-day, however, does not look 
for or demand such an outward mark branded by 
man, but goes by the more unmistakable sign 
which nature has stamped upon a degenerate 
physical and psychic constitution. And, having 
found it, he tells us it is a mark not of infamy, 
but of misfortune. Thus the depraved man of the 
Classicists becomes the sick man of the Positivists. 

We all agree that the criminal is a law-breaker: 
the split comes when we ask, “Which law has he 
broken?” The jurist tells us it is the law of the land, 
the theologian that it is the moral law, and the 
scientist that it is the law of nature. The jurist has 





the authority of logic and ancient custom, the 
theologian that of metaphysics and Revelation, 
the scientist that of facts. Now, the jurist and 
the moralist join hands against the criminologist, 
and attack him with what at first seems an unan- 
swerable argument. ~~ The law creates crime,’ 
they tell him, “and hence what is a crime to-day 
may be a virtue to-morrow. Ili, theretore, you 
maintain that crime is a disease, what is disease 
bo-day may be health to-morrow. In other words, 
you make disease a creature of statute.” 

This would indeed be a final argument were it 
not based on a misuse of terms. The criminolo- 
gist does not use the words “ crime” and “ crim- 
inal” in the accepted juridic sense. The intent or 
impulse which prompts the criminal act is not for 
him a question of ethical import, but a study oi 
physiological causes. Both the act and the motive 
are important only as symptomatic exponents, as 
outward manifestations of a physical and psychical 
| constitution under abnormal physical and psychical 
conditions. Crimes which are solely the product 
of statute or of historical or transient necessity are 
not within the criminologic field of study which 
covers only those so-called * criminal acts’ which 
are the product of natural laws, or rather of their 
breach. The manifestations of degenerate or dis- 
eased constitutions may have points of contact 
with what religion calls sinfulness and ethics terms 
vice, yet they are neither. Theology and morality 
may have arrogated to themselves the right of lay- 
ing down rules for the suppression or reform of 
such unfortunates, and they may have done, and 
may do, much towards such ends. But it is the 
claim of criminology that the study of such physi- 
cal and psychical degeneration belongs to an en- 
tirely different field of research —to the field of 
medical science in its widest sense. In the words 
of Dr. J. B. Ransom, of Dannemora prison, “a 
correct and efficient treatment of the criminal 
* * * must rest upon proper classification; to 
be of value it must rest upon anthropologic data 
inasmuch as anthropology is scientific and posi- 
tively medical; the essential work of classification 
naturally falls within the physician’s province, and 
can alone be performed by him.” (Fifty-third 
Annual Report, iN. Y. Prison Ass’n, p. 116.) 

Let me take an example to show what the dis- 
ease theory of crime really is. Epilepsy was once 
thought to be demoniacal possession, and more 
recently it was treated as a punishable offense. 
Medical science to-day treats it as a disease, and 
criminologic science finds an intimate relation be- 
tween it and crime. It is not meant by this that 
all epileptics are criminals, but that many so-called 
| crimes are nothing else than an acute form of 
epilepsy. This is but one example to show that 
crimes, as representing the acts of degenerates, 
| as studied by criminology, are not creatures of 
statute. Anatomical stigmata, such as cranial, pal- 
atal and dental anomalies or facial asymmetry; 
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physiological stigmata, such as motor-iuncuonal or 


sensory-iunctional anomalies, or anomalies o1 i- 
stinct Or appetite, and psychical stigmata, such as 


ject-matter of criminology, and these have existed 
in all ages, exist now and will exist until disease 


shall be no more. When these anomalies result in 


or impel acts which are detrimental to’the public | 


safety they are called crimes. 1 do not say that 
criminology is right when it claims that such acts 
are not juridically crimes, but I do maintain that 
viewed trom this standpoint, the argument so oiten 
used against the disease theory ot crime which | 
have set torth, is untenable, tor it contounds the 
juridic sense ot the word crime with its pathological 
meaning. It is to avoid any such misunderstand- 
ing that 1 would suggest the word " crime-disease ' 
as distinguishing the fixed and unchangeable ab 
normality of physical and psychic life, which is the 
consequence ot nature s immutable laws, irom the 
legal and ever-changing meaning of what is an 
iniraction of the statute law. 

Criminology is still in its infancy, and should 
not claim more than it can reasonably prove; nor 
can its disciples expect that the principles founded 
on a thousand years of legal learning will be or 
ought to be easily replaced by principles deduced 
from necessarily limited data. They must be con- 
tent to labor and to wait; they must check their 
enthusiasm which often leads them to hasty gen- 
eralizations. A man like Lombroso has done im- 
mense good by collecting a vast amount of data 
and bringing it to the notice of those outside his 
own circle; but he has also done untold harm to 
criminologic science by allowing his convictions 
to blind his judgment, by drawing conclusions 
from and formulating laws upon data either too 
meagre or too unsifted to support them. By his 
“popular ”’ current magazines and 
newspapers, smack of the curio-seeker 
rather than of the serious investigator, he has un- 
doubtedly weakened his prestige among students 
of science, and perhaps evoked in the minds of 
some of them the memory of the notorious Cag- 
liostro! 


articles in 
which 


Irrespective of the soundness of criminologic 
theories, it seems to me a significant fact that such 
theories have found most acceptance in those 
countries where the principle of stare decisis has 
the least force, and which, therefore, are least 
handicapped by the spirit of conservatism. It is 
also in these countries that criminal legislation is, 
unlike with us, a constant and serious subject of 
study. This fact is also worthy of attention, that 
the supporters of criminologic theories are re- 
cruited more from the ranks of medical and sci- 
entific men than from those of the legal profession. 
This is easily explained by the fact that lawyers, 
both by training and historic influence, are jealous 
of innovations and become, if I may be allowed to 








use a word coined by positive criminologists, 
isoneists. ‘Lhe mental habit of looking upon 


what has long existed as natural and necessary be- 
insanity, idiocy or imbecility —these are the sub- | 


comes with them a second nature. See, for ex- 
ample, how tenaciously they have clung to the 
ancient distinction between real estate and per- 
sonal property, with the subtle and complex dif- 
lerences in the manner of their respective transier 


| or descent; see how, even to this day, there lingers 
' in our jurisprudence the 


“venerable” principle 


| that woman is inferior to man; that in some juris- 


dictions she still needs a guardian when she sues 


| or is sued; that she is not able to administer other 


people’s goods, and that in certain solemn acts, 
such as the transfer of lands, she must be examined 
‘separate and apart” from her husband to make 
sure that her feeble will has not been influenced 
by the superior mental powers of her lord and 
master! See, again, how bitterly the legal profes- 
sion is fighting the introduction of expert testi- 
mony in our trials, hedging it in with so many 
conditions and so-called safeguards as to render it 
practically nugatory. When we look upon all this 


it is not to be wondered at that 


the theories of 
criminologic science, like all other innovations, 
are frowned upon by the legal fraternity. 
that we 


I fear 
called the 
barbarism,” as Voltaire 
styled the men of law of his time! 


lawyers still deserve to be 


“conservators of ancient 
3ut, as I have before stated, | am not here to 
plead for the acceptance of criminologic theories; 


I have pointed them out as remedies which have 


been suggested for the ills which beset our juris- 
prudence, and as such they are worthy of consid- 
eration and study. I am here to plead for a better 
understanding of justice. For what is justice? It 
is not what you believe, or what I believe; it is 
not what is nearest to logical perfection; it is not 
what is most expedient to the State, nor even 
what does most good to the greatest number. 
Justice is not all or any of these, but it is truth, 
absolute truth. And if we seek for this absolute 
truth we must theorize less and observe more; 
we must look ion the learning of past jurists and 
legislators as a stepping-stone of juridic progress, 
not as a millstone around its neck. We must, in 
short, in the words of a recent writer, place law 
upon a thorough scientific basis * by insisting on 
an exact and uniform interpretation of facts, the 
establishment of a consistent relation between facts 
and principles, and the formulation of a consistent 
theory of responsibility in accordance with scienific 
facts and truths.” 

But, it will be asked, is there need for all this? 
The answer is most emphatically yes. The con- 
flict between science and jurisprudence, between 
natural law and statute law, is unavoidable and 
irrepressible. Any one but the wilfully blind must 
see the unrest which prevails in the temple of jus- 
tice. The legal profession admits that the penal 
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provisions of our codes do not reform; that “in 
spite of the exercise of the powers of the court 
and the almost entire relegation of the criminal 
to the offices of the Penal Code, crime is con- 
stantly and markedly increased, and the ranks of 
the criminal classes have been constantly re- 
cruited.” (Fifty-third Annual Report, N. Y. 
Prison Ass'n.) 

Even the conservatism of the bench shows signs 
of weakening in a less idolatrous observance of the 
principle of stare decisis; the dogma of responsi- 
bility laid down in McNaughten’s case and re- 
asserted in the Guiteau trial begins to be aban- 
doned by civil tribunals. It is true that we are 
thereby confronted by the shameful spectacle of a 
judicial distinction between what Mr. Bishop, in 
his Criminal Law, calls “civil and criminal in- 
sanity,” yet it will serve as an object-lesson of the 
absurdities and palpable injustice which are begot- 
ten by adherence to exploded theories and by in- 
discriminate reverence for ancient laws. 

The rise of prison associations in every State of 
the Union is a protest against present penal pro- 
visions; the existence of this society and of kin- 
dred ones in other parts of the country 
an admission of the necessity for reform in the 
administration of justice. The rise of the School 
of Criminology is a proof of dissatisfaction with, 
indeed, of rebellion against, present juridic prin- 
ciples. As our eminent penologist and statistician, 
Dr. Wines, says of this school, it serves “ pre- 
eminently to bring into high relief the truth that 
criminal jurisprudence has reached a period in the 
history of civilization when it can no longer con- 
fine its attention to the crime and the penalty, but 
must take notice of the criminal also.” And he 
justifies the aftacks against the conservatism of 
the bar by “ the necessity for establishing harmony 
between statutory and natural law which has been 
disturbed by the blind conservatism of the crim- 
inal code, clinging to exploded precedents and 
refusing to recognize the demand for new founda- 
tions and a new superstructure.” (F. H. Wines’ 
“ Punishment and Reformation,” pp. 263-4.) 

It is a good and salutary thing to have a whole- 
some respect for venerable and ancient institutions 
and laws, and for the great minds that shaped them 
and gave them life, but we must learn “to distin- 
guish what is just in itself from what is merely 
accredited by illustrious names.” (Carpenter’s 
“Psychology of Belief.’’) 

Our fathers builded well, but not completely; 
the edifice of justice is far from finished, and we 
must add some stones to its massive walls, seeing 
them rise higher and higher into a purer atmos- 
phere of truth. Let it be remembered that our 
jurisprudence, like that of every other race, is es- 
sentially an organism which must grow if it would 
live; that justice and the juridic relations among 
civilized peoples are necessarily in a constant 
process of evolution; that such a clear and indis- 


is 





putable right as that of testamentary disposition 
of one’s property, for example, was unknown to 
the ancient laws of India, as well as to those oj 
Athens before Solon, of Sparta before the Pelo- 
ponnesian war, and of Rome before the promulga- 
tion of the Twelve Tables. This is but one 
example, but an eloquent one, that all rights and 
the juridic principles which underlie them are the 
product of intellectual activity and not of subser- 
vient respect to ancient tenets. 

Let us therefore combat this secular bias against 
reform, this dogmatism of jurisprudence which is 
inimical to the spirit of our age. Let us conform 
to that spirit by having more science in law, by 
making our statutes conform more to natural law, 
jor it “cannot be too strongly insisted upon that 
there is no righteous law which is not a part of 
the law of nature and in harmony with it.” To 
this end we must “take into account in a more 
methodical and logical way the nature of man, the 
psychological facts of mind, the laws of heredity, 
the force of habit and inherited tendencies, the 
defective senses, mental defects, ability and in- 
ability, mental diseases, the power of temptation, 
poverty and wealth; in fact, man psychically, ethi- 
cally and socially.” (F. A. Becker’s “ Some Sug- 
gestions for Improvements in Law,” Albany L. J., 
Vol. 59, No. 1.) 

Laws so framed will be more useful, more effi- 
cacious and more curative of the ills which disturb 
our body-politic; they will also be more respected, 
for laws, though human creations should be the 
very highest of such creations; they should repre- 
sent the best, thought of every age and reflect the 
wisdom of all great minds. 

Nor need we look with gloomy apprehension on 
the consequences of the conflict between natural 
law and statutory law. It requires no prophetic 
power to predict that such conflict will have but 
one radical though salutary result — it will estab- 
lish the fact that it is Truth and not the King that 
can do no wrong, thus substituting an ariom for 
an assumption as the corner-stone of juridic science. 

It will probably be said of those who are striv- 
ing for juridic reform that they are visionaries or 
unpractical theorists. The charge is not a new 
one, but it is singularly inappropriate when applied 
to those who insist for reforms along positive sci- 
entific lines, who ask that nothing be taken for 
granted, but that all things, no matter how sanc- 
tified by ancient usage or immemorial practice, be 
studied fully and thoroughly, with reverence, but 
without fear. 

Science has destroyed empires of venerable 
theories, and has opened up republics of new and 
undreamed of intellectual activities; let us hope 
that the kingdom of scientific law is at hand! 

Many will look admiringly upon the wondrous 
structure of our classic jurisprudence, apparently 
so complete and perfect in every detail, seemingly 
so staunch and imperishable, bidding defiance to 
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the forces of time and thought. In their admira- 
tion they will exclaim: “ This is complete and 
periect for all times; you cannot improve it, you 
cannot change it; its destruction is an impossi- 
bility!” 

To these let me address the words of Romilly: 
“All the greatest reforms in human affairs have 
been brought about by steady perseverance in the 
doing of old-established impossibilities.”’ 

Gino C. SPERANZA. 


DANGEROUS PREMISES—EXPOSED MA- 
CHINERY —-INJURY TO CHILD—CON 
TRIBUTORY NEGLIGENCE. 


SuPREME Court OF Kansas. 
February 11, 
W. F. 


1890. 


Adm'r, v. CONSsOL. 
Co. 


Court, 


Biaas, 


Error from District 
Riaccs, S. A., Judge. 

R. E. Melvin, solicitor for plaintiff in error: 
W. W. Nevison, solicitor for defendant in error. 


Douglas county 


1. The maintenance of dangerous machinery on 
private grounds, unprotected trom the visits 
of trespassing children, renders the 


others are accustomed to frequent said 


grounds and climb upon the structures sup- 
porting said dangerous appliances, liable in 


damages to the next of kin of a boy 14 years | 


of age, who was caught in said exposed ma 
chinery and killed. 


2. In this case the question whether the boy was | 


of sufficient intelligence, natural capacity, fore- 
sight and judgment as to be guilty of con- 
tributory negligence is for the jury. 

3. Tihe case of Price v. Water Co. (58 Kan. 551) 
followed. 

(Syllabus by the court.) 

Action by W. P. Biggs, administrator of Leigh 
Walter Howell, deceased, against the Consolidated 
Barb-Wire Company. From a judgment in favor 
of defendant, plaintiff brings error. 


Smitu, J.—- This was an action commenced in 
the court below for the recovery of damages by 
reason of the death of Leigh Walter Howell, 
which was caused, as is alleged, by the wrongful 
act, neglect and default of the defendant in error, 
the Consolidated Barb-Wire Company. On De 
cember 2, 1897, an amended petition was filed in 
the cause, to which a general demurrer was inter 
posed by the defendant wire company. The de- 
murrer was sustained by the court, and, the plain- 
tiff below electing to stand thereon, judgment was 
rendered in favor of the defendant. 

The question for our consideration is whether 
the amended petition states facts sufficient to con- 
stitute a cause of action. 





BARB-WIRE | 


owner | 
thereof, who has knowledge that children and | 





| as to render it 


amended petition that the plaintiff, W. P. Biggs, 
on July 26th, 1897, was duly appointed administra- 
tor of the estate of Leigh Walter Howell, de- 
ceased; that the defendant is a corporation, and 
had tor a long time operated a wire-nail and barb- 
were plant on the south bank of the Kansas river, 
at Lawrence; that said plant was run by water 
power, and that the power is transmitted to satu 
wire mill and plant, about 125 feet, by a certain 
shait owned and controiled by the defendant; that 
said shaft is about six inches in diameter, and is 
located about 15 or 18 feet above the water; and 
that said shafting is supported on timbers which 
are about 18 inches apart, said tinubers being sup- 
ported by a stone buttress or pier: and that about 
12 or 18 feet west of said buttress or pier is a 
collar or coupling, about eight inches in diameter, 
around said shait, and in the outer rim of said 
collar or coupling is a bolt or set screw which 
projects out some four or five inches from the 
outer rim of the collar or coupling; that the shaft- 
ing and connections and attachments are open and 
exposed, and in no manner covered or enclosed, 
that the shaft revolves at the rate of about 100 to 
150 revolutions per minute; that on the 2rst day 
of April, 1897, said Leigh Walter Howell was fish- 
ing and playing near to and under said shaft, and 
that in attempting to clinyb up from below, on a 
ladder for that punpose built by the defendant, 


' onto the timbers on eithcr side of said shaft, the 


aforesaid bolt or set screw which projected from 
the collar or coupling on said shaft caught in the 


back of his coat, and he was whirled around said 


shaft, and against said timbers, with irresistible 
force, and killed, dying as the result of being so 
caught by said set screw; that the Barb-Wire Com- 
pany was guilty of gross carelessness towards the 
deceased in that, through its officers, it had actual 
notice of the faulty construction of said machinery, 
and that at the place of the accident it was un- 
safe and dangerous; that the Barb-Wire Company 
was guilty of gross carelessness towards the de- 
ceased in not inclosing or boxing the collar, coup- 
ling and screw, and in leaving same exposed and 
open, and, further, in allowing the set screw or 
bolt to project four or five inches from the rim of 


| the collar or coupling, and in not boxing same, 
] . . . 

| and was careless in leaving the machinery and 
| timbers supporting the same and the immediate 


surroundings (which were attractive to children) 
open and exposed, wholly unguarded and un- 
fenced; that the deceased could not see the bolt or 
set screw, by reason of the shaft revolving so fast 
that the place where 
plaintiff's intestate was killed, and the machinery 
and timbers supporting the same, and the sur- 
roundings, were attractive to children, and that 
children, and particularly boys, were in the hab‘: 
of resorting there for the purpose of amusement, 
and men and boys were in the habit of climbing 


invisible; 


It is alleged in said ! about on the timbers which supported the shaft for 
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the purpose of fishing and playing, and they did 
fish from the timbers, and that the Barb-Wire 
Company had notice of such facts; that the defend- 
ant company knew that the machinery was unsafe 
and dangerous, for the reason that other persons 
had been caught by said screw; that said shaft is 
built across what would be New Hampshire street 
if projected 10 feet into the water; that said dan- 
gerous machinery was left in an open and expose: 
place, unfenced and unprotected, and in a place 
attractive to children; that at the time of the acci- 
dent, April 21st, there were no signboards on or 
about the said premises, but previous to that time 
there had been, and same had been put up and 
erected by defendant company, but that since April 
21st the defendant had placed and erected danger 
boards on and around said premises; that Leigh 
Walter Howell, the deceased, was a boy of 14 years 
of age, intelligent, healthy and promising at the 
time of his death; that he left a father, brother 
and sister surviving him. 

All the allegations of the petition being admitted, 
together with such facts as are properly inferable 
from the language used, we are unable to perceive 
that they demand the application of any different 
rule than that heretofore adopted and adhered to 
by this court in cases substantially similar. The 
structure erected and maintained by the Wire 


Company was of such a nature as to be attractive 


to children, especially to boys. It was situated in 
a place about which boys and men congregated 
for the purpose of amusement, and boys were in 
the habit of climbing about on the timbers that 
supported the shaft for the purpose of fishing and 
playing, of which fact the Wire Company had 
actual notice. At the top of the structure was a 
collar or coupling in which was a set screw pro- 
jecting four or five inches from the outer rim of 
the coupling. When in motion this collar or coup 
ling and the set screw revolved at the rate of from 
100 to 150 revolutions per minute by reason of the 
velocity of the shaft, so that the screw was invisi- 
ble. There was a ladder extending to the top of 
the structure, upon which the boy climbed until, 
when near the top, he was caught in the back of 
the coat ‘by this revolving set screw, which pro- 
jected from the collar, and, being whirled around 
the shaft and against the timbers, he was killed. 
The case of Price v. Water Co. (58 Kan. 551) is 
an authority directly in point. In that case the 
boy drowned in the reservoir of the Water Com- 
pany was bright and intelligent. He was a tres- 
passer on the grounds of the Water Company. 
The grounds about the reservoirs were inclosed 
with a barb-wire fence 10 to 12 wires high. The 
deceased. entered the inclosure by climbing over a 
stile. The watchman of the Water Company was 
aware of the habit of boys to climb over the stile, 
and permitted them to do so without objection. 
The boy went with some companions to the reser- 
voir to fish and play, and, venturing upon an 





“apron” which extended from the bank out into 
one of the reservoirs, was drowned. His parents 
had frequently warned him of the danger of going 
to the reservoir, and he had trespassed there once 
before without their knowledge. In the Price 
case, as in the case at bar, two grounds of erroy 
were urged: First, that the defendant was not 
negligent in maintaining the premises; second. 
that the deceased was guilty of contributory negli. 
gence. The two grounds were disposed of by this 
court in an opinion reviewing the authorities 
Among other things, the court said: “ It is, how 
ever, contended by the defendant in error that, 
inasmuch as the deceased was a trespasser upon 
its grounds, it owed to him no duty to guara 
against the accident which occurred. Without 
doubt, the common law exempts the owner of pri- 
vate grounds from obligation to keep them in a 
safe condition for ithe benefit of trespassers, 
idlers, bare licensees, or others who go upon them, 
not by invitation, express or implied, but for pleas 
ure or through curiosity. (Cooley, Torts [2d ed.], 
718; 1 Thomp. Neg. 303; Dobbins v. Railway Co. 
{[Tex. Sup.], 41 S. W. 62.) The common law, 
however, does not permit the owner of private 
grounds to keep thereon allurements to the natural 
instincts of human or animal kind, without taking 
reasonable precautions to insure the safety of such 
as may be thereby attracted to his premises. To 
maintain upon one’s property enticements to the 
ignorant or wnwary is tantamount to an invitation 
to visit, and to inspect and enjoy; and in such 
cases the obligation to endeavor to protect from 
the dangers of the seductive instrument or place 
follows as justly as though the invitation had been 
express.” The court quotes approvingly from the 
case of Railway Co. v. Fitzsimmons (22 Kan. 691) 
when passing on the question of contributory neg- 
ligence of the deceased: ‘‘ Boys can seldom be said 
to be negligent when they merely follow the irre- 
sistible impulses of their own natures — instincts 
common to all boys. In many cases where men, 
or boys approaching manhood, would be held tu 
be negligent, younger boys, and boys with less 
intelligence, would mot be. And the question of 
negligence is in nearly all cases one of fact for the 
jury, whether the person charged with negligence 
is of full age or not.” (See, also, Kinchlow v. 
Elevator Co., 57 Kan. 374; Railway Co. v. Carlson, 
58 Kan. 62.) 

From the peculiar character of the structure 
upon which the plaintiff's intestate was killed, and 
its proximity to the water of the Kansas river, ‘t 
certainly presented to the average boy a desirable 
place from which to fish; and considering the im 
bred disposition and ever present impulse in chil- 
dren, especially boys, to explore and investigate, 
this structure over the water appealed strongly to 
such natural inclination. The Barb-Wire Company 
had notice that this structure was used by men 
and boys as a fishing platform; and, having this 
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notice, it was a question for the jury to say 
whether it was negligent in maintaining it in its 
condition at the time of the accident. The death 
of the plaintiff's intestate was directly caused by 
the revolving set screw attached to the coupling 
on the shafting which was supported by the up- 
right timbers. Its velocity so great that 
neither a boy of 14 nor a man of mature years 
could have seen it. Except for the projecting pin 
on said coupling the appliance would probably 
have been safe, and no harm would have resulted 
to the boy. It was not boxed or covered. 

It is contended by the defendant in error that 
the prior decisions of this court above cited are 
not precedents in the case at bar, for the reason 
that in none of them has a boy of the age of 14 
years been ‘held incapable of knowing the cortse- 
quences of this acts. We cannot say, as a matter 
of law, at what age a boy would be possessed cf 
such intelligence, foresight and judgment as to 
charge him with contributory negligence in a case 
like the present. It is peculiarly within the prov- 
ince of the jury to determine such questions. In 
the Carlson case, above cited, it is said: “As a 
matter of fact, we know that there is a great dif- 
ference in the capacity of different children at the 
same age, owing as well to differences in educa- 
tion and surroundings as to natural capacity. The 
question as to the capacity of a particular child, 
at a particular time, to exercise care in avoiding a 
particular danger, is one of fact, falling within the 
province of the jury to determine.” The judgment 
of the court below will be reversed, with imstruc- 
tions to overrule the demurrer to the petition. All 


was 


the justices concurring. 


a 


THE LEGAL PROFESSION IN JAPAN. 


N the new volume of the journal published by 
| the Society of Comparative Legislation will 
be found an interesting article, written by Dr. 
Okamura, on the “ Progress of the Judicial Sys- 


tem in Japan.” The constitution of the civil 
courts is similar to that of the criminal courts. 
There are three — the Court of Cassation, the Ap- 
pellate Court, and the District Court, besides the 
courts called Divisional Courts, the latter resem- 
bling our County Courts. Three judges sit in the 
District Courts, five in the Appellate Courts, and 
seven in the Court of Cassation. Dr. Okamura 
says: “ The Imperial University has, ever since its 
establishment, been very active in the matter of 
legal education. Since the new codes came out 
attention has been mainly directed to the study of 
the principles contained in these codes. Still, the 
English, German and French laws are taught 
there by native and foreign professors. It has 
already produced several hundred graduates in 
law. Some of these. have also established private 


law schools, where thousands of students are now 
prosecuting their studies.” 

The same intelligent writer relates the rise and 
constitution of the legal profession in Japan. He 
says: “ The profession of barrister was entirely 
unknown in the time of the Tokugawa dynasty 
and for some time after the revolution. Parties 
were obliged to conduct their cases themselves or 
through their relatives. Gradually those who were 
not relatives appeared in courts as such in order 
to undertake the task for remuneration. These 
fictitious relatives were considered to be a class oi 
dangerous persons, and were much dreaded by 
the name of Kujishi, or suit-makers. However, 
the reform of our judicial system made it neces- 
sary to have the profession. As early as 1881 a 
regulation was passed by which an examination 
was made obligatory for the qualification of ad- 
mission to the bar. This examination was at firs! 
very easy, although perhaps not so easy as the 
keeping of terms by eating dinners. Gradually, 
with the progress of legal education, the examin- 
ation for the bar has attained an equal footing 
with that of the Imperial University, which, I 
think, may compete with examinations conducted 
in any university in Europe or America. I may 
add that there is no such distinction of profes- 
sions as between barristers and solicitors. All 
legal business is transacted by barristers only.” 


om - 


PAY OF LAWMAKERS. 


or lawmakers in Austria and France are paid 

$5 a day; in Greece the senators get $100 a 
month and the deputies $50; in Germany members 
of both houses receive about $2.50 a day; in Den- 
mark the members the ‘landsthing”’’ each 
received about $3 a day; in Belgium each member 
of the chamber of representatives gets $85 a 
month; in Portugal the peers and commons are 
paid the same sum, which is about $355 a year; in 
Spain the members of the cortes are not paid for 
advantages and 
the the 
national council get $2.50 a day, and the council 
of states, the lower house, $1.50; in Italy the sen- 
ators and deputies are not paid at all, but are al- 


of 


their services, but enjoy many 


immunities; in Switzerland members of 


lowed traveling expenses. England is the only 
country where members of parliament are not only 
unpaid, but have no special rights or privileges. 


> 


Regal Aotes of Pertinence. 


Prof. H. B. Hutchins, dean of the Ann Arbor 
Law School, has been chosen president of the 
Iowa State University. 

The Commercial Law League of America are to 
| hold their fifth annual convention at Asbury Park, 
| N. J., July 24th to 29th. 
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An enactment of the Texas legislature provides 


of humane treatment of animals. 

A separate railroad coach bill and a resolution 
for a constitutional amendment looking to major- 
ity jury verdicts have been rejected in Missouri. 

The Kansas City Credit Men’s Association has 
appointed a committee and subscribed a fund of 


$5,000 for the purpose of investigating fraudulent | 


failures and punishing dishonest bankrupts. 
The strength of the sentiment in Massachuseits 
in favor of State aid for good-road building was 


shown in the vote, 118 to 14, by which the house | ie 
| has been declared unconstitutional. 


| of its constitutionality was attacked by Attorney 
| John H. Chandler, in the case of Ben Burton, 
| colored, on 


voted the State highway appropriation of $500,000. 

A Supreme Court is to be organized in Cuba, 
which will have jurisdiction over such cases as 
formerly went for final decision to Madrid. It 
will consist of a president at a salary of $6,000, and 
six associate justices at $5.500 each. 
There will be an attorney-general at a salary of 
$5,750. 

The Wisconsin senate has 
Marriage License bill, requiring that five days 
elapse between the granting of a license and the 


salaries of 


marriage, the license meanwhile to remain on file. | 


The purpose is to stop the incursion of eloping 
couples from other States. 
amendment providing that any couple may be 
married at once by 


securing order 


judge of a court of record. 


an 


A constitutional amendment, approved by the 


Missouri legislature, and to be submitted to the | 


people, provides that in the trial of civil cases in 


courts of record three-fourths of the jury may | 
render a verdict, and in courts not of record the | 


verdict of two-thirds of the jury shall be accepted. 


One W. J. Stuart was elected district judge of 
the First district of Kansas by 245 majority, but 


lost his seat on the bench on account of his hav- | 


ing given cigars and liquors to some voters and 
promised places to others, during the campaign. 
This development and disaster resulted from a 
contest made by Falloon, the opposing candidate. 
but as it was shown that Falloon also indulged in 
similar electioneering practices he could not be 
seated, so the court declared a vacancy. 


According to the record kept by the Chicago 
Tribune, the record of lynchings in the United 
States for the present year up to April 25th last 
was as follows: 

Whole number lynched...................... 31 
Lynched in the north 

Lynched in the south 

Whites lynched 

Negroes lynched 

Lynched in Georgia 

Since this record was made up one more colored 
man has been lynched in Georgia, making the total! 





passed the house | 


The senate added an | 


from a | 


Kentucky. 





| number who have met death at the hands of mobs 
for the teaching in the public schools of a course | 


in that State since January 1 eleven, or a fraction 
nrore than one-third of the number lynched in the 
whole country during this year. As Georgia con- 
tains less than one-fortieth of the population of 
the country and not one-tenth of the population of 
the south, it is evident that that State is having 
much more than its share of mobs and mob mur- 
ders. 

The Kentucky vagrancy law, under which so 
many colored people have been put on the auction 
block and sold to the highest bidder in various 
parts of Kentucky during the past two decades, 
The question 


trial for 


County Court. 


the Madison 
Mr. Chandler showed conclusively 


vagrancy in 


| that the Vagrancy Law, as it now stands in Ken- 
| tucky, is im violation of the United States Consti- 


thirteenth 


“ 


tution, amendment, which expressly 
neither slavery nor involuntary servi- 
ture, except in punishment of a crime.”” After the 
hearing Judge Scott upheld Mr. Chandler's de- 
murrer, declaring the law unconstitutional. and 
discharged the prisoner without paneling a jury 
to the astonishment of all. 


says that 


It is the general opin 
ion of well-posted lawyers that a new law cover- 
ing vagrancy will now have to be enacted by the 
next legislature before any more can be sold in 


Where the defendant in a suit instituted before 
a justice of the peace demands a trial by jury, can 
he be required, as a condition of obtaining such a 
trial, to pay the fees of the jury and the costs 
arising upon the jury trial or to give security there- 
for? This interesting question was raised in the 
case of Hill v. Neale, recently heard by Mr. Justice 
Hagner, in Circuit Court No. 2, and by him de- 
cided in the negative. It was held that under the 
Constitution of the United States the defendant 


| has an absolute right to a trial by jury if he de- 


mands such trial, and cannot be required, as a 
condition to his enjoyment of that right, to make 
a deposit or give security for costs. In the case 
at bar, on the refusal of the defendant, after de- 
manding a jury trial, to make such deposit or to 
give security, the justice of the peace proceeded to 
hear the case without a jury. It was held, on 
application of the defendant to the Supreme Court 
of the district for a writ of certiorari, that the pro- 
ceeding was void and should be set aside and 
vacated. The opinion of the court by Mr. Justice 
Hagner discusses the question most interestingly. 
The petitioner, Neale, was represented by Mr. 
Samuel R. Church and Mr. Alan O. Clephane, and 
the respondent by Mr. Walter A. Johnston. — 
Wash. Law Rep. 


A criminal prosecution of an unusual character 
against a sea captain was dismissed by United 
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States Commissioner Shields in this city, says the | 
New York Sun. The defendant was Capt. 
Zachariah Allen, of the American ship Benj. F. 
Packard. It was alleged against him that on a | 
voyage from Seattle to Hong Kong he failed to 
take proper means to rescue a sailor who fell 
overboard and was drowned, inasmuch as he did 
not bring the head of the vessel to the wind and 
thus check her headway. The proof showed, how- 
ever, that the captain was not on deck when the 
accident occurred, and that when he reached the 
deck the lost man was nowhere visible on the sur- 
face of the waters. The proceeding appears to 
have been instituted under section 5344 of the 
‘Revised Statutes of the United States, which pro- 
vides that every captain, engineer, pilot or other 
person employed on any steamboat or vessel, by 
whose misconduct, negligence or inattention to his 
duties on such vessel the life of any person is de- 
stroyed, shall be deemed guilty of manslaughter 
and be punishable by imprisonment at hard labor 
for not more than ten years. In Capt. Allen’s case 
the district attorney admitted that the evidence 
would not justify the government in going on 
with the prosecution. 


A question of considerable importance relating 
to the taxing power of the several States was de- 
cided by the Supreme Court of the United States 





in a suit by the treasurer of Arapahoe county, 
Colorado, against the American 
Transit Company, says the New York Sun. 
controversy involved the power of the State of 
Colorado to impose a tax upon refrigerator cars 
in the transportation of perishable 
freight, such as fruits, vegetables and meat, be- 
tween points within the State and points outside its 
boundaries. 


employed 


strumentalities of interstate commerce, and the 
Supreme Court at Washington is of the same 
opinion. Although it did not appear that any par- 
ticular refrigerator cars were continuously within 
the State, it was proved that forty such cars on an 
average were always engaged in business there, 
and this habitual use of that number was theld to 
render them liable to State taxation. Under the 
doctrine of the Pullman palace car case the em- 
ployment of the cars in interstate commerce does 
not exempt them from taxation by the State, inas- 
much as the State has not taxed them because 
they are so employed, but because they are within 
its territorial limits. (141 United States Reports, 
page 18.) 


Complaint is made that some of the bills passed 
by the recent legislature are defective. This com- 
plaint is heard at the close of every session of the 
legislature, as if defective laws were a matter for 
surprise. The case could hardly be otherwise. 


Refrigerator | 


The | 


The Colorado Supreme Court held | 
that the right of taxation existed in respect to | 
such cars, although they were unquestionably in- | 





Most bills are pushed through the legislature with 


little consideration of their details on the part of 
legislators, and flaws and inaccuracies are to be ex- 
pected under such circumstances. The recent 
legislature passed nearly 1,000 bills, and it is im- 
possible that such a vast mass of legislation should 
be free from error. As a matter of fact, much of 
the time of each legislature is devoted to correc- 
tion of defects in former legislation, with the effect 
often of making laws more defective than they 
were before. Occasionally bills are made defective 
deliberately in order to make them inoperative. 
There will be legislation of this kind as long as 
the jamming” is practiced. 
One of the bills that failed to pass the recent legis- 
lature provided that notice should be publicly ad- 
vertised three 


as : 


process known 


advance of the 
introduction of bills, so as to give persons con- 
cerned ample time to study their contents. 


‘ 


two or weeks in 


Pas- 
‘jamming” 


habit and reduce the amount of defective legis- 
lation. 


sage of such a measure would stop the 


Some day the legislature will be compelled 
to adopt this needed reform. — New York Com- 
mercial Advertiser. 


oo 


English Rotcs. 


he lord chief justice has accepted the presi- 
dency of the Society of Comparative Legislation 
in the place of the late Lord Herschell. 


Sir Arthur Charles has accepted the post of 
judge of the Court of Arches in succession to 
Lord Penzance, who resigned recently. 


Mr. Vincent Stuckey Lean, barrister, who died 
recently at Clevedon, at the age of 79, has, says 
the Daily News, left £50,000 to the city of Bristol 
for its public libraries, and between £20,000 and 
£30,000 to Muller’s Orphan Asylum, with other 
benefactions to local institutions, amounting in all 
to £100,000, besides private legacies to relatives. 


Death duties (acording to the parliamentary 
paper just for the year ending March, 
1£98, reached the sum of £11,911,633. of which 
sum England contributed no less than 4° 10,507,118, 
Scotland furnishing nearly a million, and Ireland 
half that amount. Estates from £1,000 to £10,000, 
which are taxed at 3 per cent., were responsible 
for the largest share in the total, accounting for 
£1,584,119. 


issued) 


That a large saving of judicial time might be 
effected by centralizing the business of the circuits 
in the larger towns is shown very clearly by the 
latest volume of Judicial Statistics, says the Law 
Journal. There ‘are sixty towns at which actions 
might have been entered for trial in 1897, and at 
Huntingdon, Bury St. Edmunds, 
Aylesbury, Oakham, Welshpool and Dolgelly — 
not a single cause was set down. There were only 
twenty-nine towns at which five cases and upwards 


six — viz., 
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were tried. More than half the whole business of 
the circuits was transacted at four towns, viz., 
Birmingham, Manchester, Liverpool and Leeds. 
These facts point unmistakably to a speedy reform 
of the circuit system on the lines suggested by the 
judges seven years ago. 


For the second time this year a jury at the Old 
Bailey has returned on an indictment of murder 
a verdict of “ Guilty, but not premeditated,” and 
in each case the verdict has been entered as wilful 
murder, and sentence of death has followed. The 
first was Regina v. Marshall, the second Regina 
v. Holland (April 13). There is undoubtedly on 
the first impression an inconsistemcy in saying that 
an act was done of malice aforethought and with- 
out premeditation, and in view of the undoubted 
power, if not right, of a jury to find manslaughter 
against a judge’s direction, we feel strongly that 


such verdicts as the above ought to be either 


rejected as inconsistent or not entered till further : 
explained by the jury which brings them in. — | > ; J 
| county in which the defendant resides, or in which 
; the injury is done,” an action of slander, whether 


Law Journal. 


Never, perhaps, in an Irish or an English court 


was a more startling conversation heard than the | 


one that took place last week between Chief Baron 
Palles and Mr. Campbell, Q. C.. M. P., 


( says a 
London exchange. The action was for damages 


for personal injuries sustained through the alleged | 


negligence of a railway company. At a certain 
stage of the case the chief baron announced that 
he would adjourn the hearing to enable the plain- 


objection. 


and a worm must turn some time.” 
bell — “ Well, I saw in to-day’s papers where a 
judge in America has been shot by a lawyer for 
refusing to comply with a request.” His Lord- 
ship — “ Let them try it on here. In America, 
however, a judge has a great advantage, for he sits 
with a revolver in each hand.” 

The lord chief justice, in his speech at the an- 
nual meeting of Gray’s Inn Moot Society on 
Thursday in last week, said, jocosely with refer- 
ence to the statutory provisions by which ap- 
pointments to judicial offices are limited to 
varristers of a certain number of years’ standing: 
*A barrister of seven years’ standing might be 
almost anything short of an archbishop or an 
admiral.” It is a curiosity in our legal system that 


the offices of queen’s counsel and of law officer of | 
the crown can be conferred on barristers however | 


short their standing. To take an extreme instance. 
Mr. Carson, who, however, was a queen’s counsel 


was called to the inner bar in this country when 





— 


he had only been a year at the outer. Stranger 
still, before the passing of the Judicature Act, 
under whose provisions the lord chancellor is q 
member of the High Court of Justice, whose 
members must have been barristers of a certain 
number of years’ standing, the great seals could 
have been, as was often the case, conferred on 2 
person who had not even been called to the bar. 
Every ecclesiastical lord chancellor furnishes an 
instance of this practice, and some lay lord chan- 
cellors, as in the case of the first Earl of Shaftes- 
bury. — Law Times. 


— —_ 


Hotes of Recent American Decisions. 


Slander — Venue — Action. — Under Civ. Code, 
§ 74, providing that ‘every action for an injury 
to the character of the plaintiff, against a defendant 
residing in this State, must be brought in the 


the defendant is a resident or non-resident of the 
State, may be brought in the county in which the 
slanderous words were spoken, and service of 
summons in any county in the State 
jurisdiction. 


W. Rep. 773.) 


will give 


(Bright v. Hammond [Ky.], 49 S. 


Tenants in Common— Adverse Claim. —A 


| widow of a tenant in common of land is, by reason 
tiff to produce a map of the locality where the acci- | 
dent occurred. The conversation referred to was | 
as follows: Mr. Campbell objected to such an ad- ° 
journment, as the case for the plaintiff had closed, © 
and he asked his lordship to take a note of the | 
His Lordship — “ Indeed, I will not. | 
There is a certain discretion allowed to the judge, | 
Mr. Camp- ' 


of her dower, jointly interested in the land with 
the other tenant in common, so that she cannot 
acquire an adverse title, to his exclusion. 
v. Enyard [Penn.], 42 Atl. Rep. 526.) 


(Enyard 


Wills — Conversion — Distribution of Proceeds. 

- Where a testator, by his will, worked a conver- 
sion of his property into personalty, and provided 
that it be divided between his widow and three 
children, “in such proportions and upon such 
terms and conditions as they would be entitled to 
the same under the intestate laws of this common- 
wealth had I died intestate,” the proceeds are to 
be distributed as personalty, and not as realty. 
(In re Klotz’s Estate [Penn.], 42 Atl. Rep. 477.) 


Vendor and Purchaser — Infants— Rescission.— 
A purchaser of land, giving a note for the price 
payable on condition that one of the vendors, a 
minor, should execute a deed on coming of age 
before the maturity of the note, is liable to the 
other vendors for their proportionate share of the 
note at its maturity, after a deduction of a com- 
pensation for the loss of the minor’s interest, 
where he fails to execute the deed at his majority, 
and the purchaser is unable to place the vendors 


| in statu quo because of the burning of a building, 
| and is unwilling to surrender improvements made 
in Treland and an ex-solicitor-general of Ireland. | 


by him without compensation. 


rell [Ark.], 49 S. W. Rep. 568.) 


(Archer y. Tur- 





